
 

1173 

IJEVSS, Volume 05 Issue 02, 2026 

 Copyright at authors some right reserved this work is licensed under a Creative 
Commons Attribution-Share Alike 4.0 International License 

 

Analysis of Islamic Family Law Texts on Women's Rights After Divorce 

in Context Positive Indonesia 

 
Muktamar1 

1State Islamic University of Mataram 

 

Email: muktamarsyihab@gmail.com 

 

Abstract 

Divorce rate in Indonesia continues to rise increasing , dominated by divorce lawsuits ( 

divorces initiated by wife ). Although texts normative ensure rights women , its implementation 

often face obstacle formalistic and weaknesses implementation . Study in i aim For analyze 

construction texts law Islamic families in Indonesia regarding rights Woman post divorce and 

transformation law through policy Supreme Court . Research This use method juridical-normative 

qualitative with approach statute and conceptual based on study library . This study find that 

although Compilation of Islamic Law (KHI) initially limit right livelihood ( iddah and mut'ah ) on 

Divorce Talak , Circular Letter Supreme Court (SEMA) No. 3 of 2018 has change paradigm this , 

allows wife in case Divorce Lawsuit For demand rights the except proven nusyuz . However , the 

challenge main stay lack of strength strong execution in civil procedure law For uphold payment 

said . Protection law for Woman has experience significant progress , however need strengthening 

formal law through system implementation integrated For beyond " justice" illusion ". 
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INTRODUCTION  

Phenomenon divorce in Indonesia shows continuing trend increase in a way significant 

every year . Data from the Central Statistics Agency (BPS) and the Supreme Court annual show 

that number Divorce lawsuit ( divorce that is expelled) wife ) dominates in a way consistent 

compared to Divorce by Divorce. (Khairuddin, 2024) Reality This reveal A paradox ; In one side , 

woman the more own awareness law For go out from connection toxic marriage or No healthy , 

but on the other hand , the position Woman post divorce often at the point vulnerability extreme 
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economic and social conditions . Many women who after divorce No only loss of marital status , 

but also loss access to support financially , even though text Islamic law and law positive Indonesia 

has ensure rights ( Wibowo , 2023) 

Problem main in study This lies in dualism between legal norms and practice law . In textual 

, Compilation of Islamic Law (KHI) and Marriage Law has arrange rights like living iddah , mut'ah , 

until treasure distribution together . (Ali et al., 2022) However , in in practice , providing rights the 

often hit by procedures formalistic . For example , the assumption that the wife who sued divorced 

considered nusyuz so that lost right financially , as well as weakness mechanism execution to ex- 

husband who doesn't comply with the execution court . (Arkan et al., 2025) 

Study previously Lots focus on procedures divorce in a way general or outlook 

jurisprudence classic to right wife . The location of the novelty of the research This is in the analysis 

integrative between text Islamic law in the KHI with instrument law progressive the latest in 

Indonesia, such as SEMA No. 3 of 2018 and PERMA No. 3 of 2017. ( Asmuni , 2016) Study This fill 

in gap with examine How policy latest The Supreme Court is trying break in stiffness the text of 

the KHI which has been This tend harm Woman in case divorced sue 

Study This own extreme urgency remember position Woman often in a vulnerable position 

in a way economic and social after break up bond marriage . Without existence comprehensive 

understanding to transformation text law positive , decision risky only become formality failed law 

covers substance justice . Urgency other lies in the need harmonization between protection right 

basic Woman with mechanism execution law in Indonesia; because , neglect to rights post divorce 

like living iddah and mut'ah No only form injustice individuals , but also triggers emergence 

problem social new , namely impoverishment women and exile children . (Kurnia, 2023 ) Therefore 

that , study This become crucial as foothold theoretical in strengthen protection law for women 

so as not to trapped in poverty structural consequence weakness implementation text law . 

In line with problems that have been described , research This aim For dissect in a way 

deep construction text law Islamic families in frame law positive Indonesia to map to what extent 

is protection to rights Woman has accommodated . More further research This intend to analyze 

change paradigm law of a nature rigid and textual going to implementation more laws progressive 

and gender responsive through policies latest Supreme Court . In the end , study This intended 

For compile agreement top strategic solutions constraint execution , so that rights Woman post 

divorce No Again just become a passive norm , but rather can come true as justice real that can 

enjoyed by the subject the law concerned . 
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RESEARCH METHODS 

Study This is study law with method juridical-normative , namely A procedure study 

scientific For find truth based on logic science law from side normative . (Suganda, 2022) Focus 

main study This is do to analysis texts law Islamic families that apply in Indonesia, so that method 

data collection was carried out through studies library study. The approach used in study This is 

approach statute approach, namely with study various regulation like Law No. 1 of 1974 in 

conjunction with Law No. 16 of 2019 concerning Marriage , Instructions Presidential Decree No. 1 

of 1991 concerning Compilation of Islamic Law (KHI), as well as policy latest in the Circular Letter 

Supreme Court (SEMA). In addition , researchers also used approach conceptual ( approach) 

conceptual ) for dissect doctrines protection right women and principles gender justice in 

contemporary Islamic law . 

Data used in study This is secondary data consisting from material primary law , namely 

regulations and instruments law state officials , as well as material law secondary which includes 

journal scientific , books text law , and results study relevant previous with object study . Data 

analysis techniques were carried out in a way descriptive-analytical , where researchers No only 

to explain content text law in a way raw , but also doing interpretation systematic and evaluation 

critical to synchronization between regulations . This is done to attract conclusion that answers 

problem about right Woman post divorce in framework law positive Indonesia. 

 

RESULTS AND DISCUSSION 

Typology of Women's Rights After Divorce in Indonesian Positive Legal Texts 

In system law family in Indonesia, rights Woman post divorce constructed as instrument 

protection law For ensure dignity and continuity life ex- wife . ( Mansari , 2021) Analysis to text 

law positive , especially Compilation of Islamic Law (KHI) and Law No. 1 of 1974, show existence a 

number of classification rights of a nature material and immaterial . In a way textual , rights the 

can at stake as following : ( Rusnadia & Dani, 2026) 

 

Financial Rights ( Maintenance and Mut'ah) 

Article 149 of the KHI in particular explicit obligatory ex- husband For give a number of 

compensation financial in case divorce by talaq. First , Iddah maintenance , namely cost life during 

the waiting period ( three month / holy ) so that the ex wife can prepare independence the 

economy . (Sulistyaningsih & Anisah, 2017) Second , Mut'ah, which is in the KHI text is interpreted 

as proper giving . Analysis against Articles 158-160 KHI provides indication that magnitude living 
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This based on the principle suitability and capability husband , who aims For prevent 

impoverishment Woman consequence break up marriage . (In et al., 2024) 

 

Living Madhiyah ( Past Income ) 

Based on analysis text to jurisprudence and doctrine accommodated law in law positive , 

female entitled sue deliberate sustenance No given husband during the marriage period Still 

ongoing . This right put obligation living No just moral obligation , but rather as a legal debt that 

must be paid paid off by the ex husband . ( Mansari et al., 2022) 

 

Distribution Joint Property ( Syirkah ) 

The text of Article 97 of the KHI is an important pillar in protection right economy women 

. Provisions This set that each couple entitled on half from assets acquired during marriage . In 

juridical , text This give confession to non- monetary contributions wife ( domestic ) in view 

modern law has mark equal economy with search living husband . ( Mikraj et al., 2025) 

 

Hadhanah Rights ( Child Care ) 

Besides rights economics , text law give protection of the role mother . Article 156 of the 

KHI provides priority right foster care to Mother for children who have not mumayyiz ( under 12 

years old ) . Provision This based on the principle interest best for children , where in particular 

psychological and biological , mother considered as the most competent party in guard welfare 

child post divorce . ( Mikraj et al., 2025) 

Findings in analysis text This show existence fragmentation law . The text of Article 149 of 

the KHI tends to limit living The obligation of iddah and mut'ah is only in the type of " Divorce and 

Talaq" ( above will husband ). In textually , the wife who filed for " Divorce Lawsuit " did not 

mentioned in a way explicit as recipient rights the gap normative this is what was in the past often 

detrimental Woman in a way economy moment they choose For end an unsuccessful marriage 

Healthy through track lawsuit . Limitations textual This become point beginning for Supreme Court 

for do reinterpretation law to realize greater justice substantive for Woman 

 

Transformation Legal Interpretation of a Wife's Rights in Case Divorce Lawsuit 

Problem classic in the text of KHI is give living iddah and mut'ah as if only become right 

wife If she was “ divorced ” ( Cerai Talak) by her husband . By textually , Article 149 of the KHI lays 

down obligation mentioned in the former the husband who pronounced the divorce. (Holden et 
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al., 2022 ) This cause injustice juridical for Woman in case Divorce Lawsuit , where women often 

lost right financially only Because He take initiative For end bond marriage , although reason his 

lawsuit is to avoid greater harm large . ( Rizkal et al., 2024) 

Breakthrough law to stiffness text This appear through policy Supreme Court , especially 

the Circular Letter Supreme Court (SEMA) No. 3 of 2018. In the SEMA , the Supreme Court stated 

that the judge can charge obligation living iddah and mut'ah to husband in case Divorce Lawsuit , 

throughout wife No proven nusyuz ( disobedient ). ( Chief Justice of the Republic of Indonesia, 

2018) Interpretation This show that The Supreme Court does not Again look at divorce as incident 

unilaterally , but rather see reason occurrence divorce as base determination rights . If a person 

wife sue divorced Because husband do violation divorce , domestic violence, or resistance , then 

in a way substantive wife the is a victim whose rights must still protected . (Alfani et al., 2025) 

Transformation interpretation This own essence broad sociological and juridical in context 

law families in Indonesia: 

 

Protection towards victims of domestic violence 

Legal text No Again punish woman who tries save himself from a destructive marriage . 

With still give right financial matters in divorce sued , the state acknowledged that initiative 

divorced often taken as road final on failure husband in operate obligations . (Nur et al., 2025) 

 

Expansion Judicial Discretion 

Through approach juridical-normative regarding this SEMA , the judge was given room For 

do ijtihad in realize justice substantive . The judge did not Again just become " mouth" laws ” ( la 

bouche de la loi ) are rigid , but become protector rights Woman . ( Pradikta , 2022) 

 

Balance Position Bid 

Policy This repair position bid Woman in the judicial process . This is ensure that rights 

financial post divorce is not a " gift " from ex- husband , but rather obligation the law that arises 

from bond marriage that has been past . ( Rafi'uddin et al., 2013) 

With Thus , the analysis text to law positive Indonesia at the moment This No may stops at 

the KHI articles as a whole letter . Required understanding holistic to policy latest The Supreme 

Court has succeed bridge gap justice between text discriminatory laws with reality need 

protection for Woman post divorce . 
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Protection of Women's and Children's Rights: Analysis To Strength Executorial Decision 

Although transformation text law via SEMA No. 3 of 2018 has give significant progress in 

confession right women , effectiveness law it really depends on the strength executive from 

decision court . In study law normative , a legal norm it is said effective if He No only stop at the 

level decision ( inkracht ), but can realized in a way real . In fact , one of the problematic the biggest 

in law Muslim families in Indonesia today This is weakness mechanism force to ex- husband who 

doesn't operate his obligations post divorce , in particular related living iddah , mut'ah , and 

maintenance child . (Khairuddin, 2025) 

Analysis to text law civil law used in Religious Courts shows that system execution Still 

depend on mechanism application execution manually which takes time and cost . Conditions This 

often burdensome party women who are financial Already be in position vulnerable . Some 

constraint main in effectiveness text law This includes : (Muhammad et al., 2022) 

 

Absence of an Executor Agency Special 

Different with several other Muslim countries that have institution special For cut wages 

ex- husband in a way automatic ( cutting) wages automatic ), in Indonesia the obligation payment 

living still very dependent on good faith Good ex- husband . Legal text We Not yet arrange 

sanctions strict administrative for those who are negligent . (Fauzan, 2024) 

 

Standard Determination of Nominal Amount of Maintenance 

In a way textual , KHI only mention living must be " worthy " and according to " ability ". 

However , the absence of standard standard in text law regarding minimum nominal parameters 

often causes judges not to sufficient need base ex- wife and children , remembering existence 

inflation and costs life that continues increased . (KHULUQ, 2025) 

 

Gap in Access to Information and Legal Aid 

Analysis library show that Lots Woman No know rights new ( like right living in divorced 

sue ) so that they No list demands the in his lawsuit . This matter aggravated with limited access 

to help law for free for Woman No capable . ( Hariaji & Yulianis, nd) 

As solution constructive , strengthening to text law positive to front must directed at 

synchronization between law material ( rights) women ) with law formal ( procedure) execution ). 

Required existence regulations same level Regulation Government or The law that provides Power 

more force strong , like integration decision living with system administration population or 
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personnel . With thus , the right Woman post divorce No Again only to be “ justice above ” paper 

” ( justice illusion ), but rather truly become protection real capable ensure welfare women and 

children in Indonesia. 

 

CONCLUSION 

Based on analysis text law positive Indonesia regarding right Woman post divorce , can 

withdrawn three conclusion main : 

1. Normative Text Construction : Indonesian positive law , through the KHI and the Marriage 

Law , has provide runway protection material for Woman covering living iddah , mut'ah , 

maintenance madhiyah , division treasure together , until right hadhanah . However , in 

textual early , there was fragmentation that tends to harm Woman in case Divorce Lawsuit  

2. Transformation Progressive : The issuance of SEMA No. 3 of 2018 is point come back 

transformation interpretation law in Indonesia. Policy This succeed bridge gap justice with 

expand right financial for the wife who filed sue divorce , so that positioning law as 

responsive instruments to victim protection ( especially in cases of domestic violence and 

neglect ). 

3. Problems Execution : Although law material has experience progress , effectiveness text 

law the Still hampered by weakness law formal ( execution event ). Absence institution 

executor special and system cutting wages cause rights automatic which has been launch 

court often difficult realized , so that create the condition of " justice above " paper " ( 

justice illusion ). 

So, it is necessary regulations same level Regulation An integrating government settlement 

with system state administration ( such as banking and personnel ) for ensure Power force 

execution right women and children post divorce 
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